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1. Introduction

A fair and independent judicial system is one of the main pillars in maintaining the rule of law
and democracy in various countries.? The concept of judicial independence is not only fundamental
in protecting individual rights, but also important in ensuring that the courts function without
external pressure from the executive or legislative branches. In this context, the Netherlands and
Indonesia offer an interesting comparative study. Although both demonstrate a commitment to
judicial independence, their historical backgrounds, legal traditions, and structural challenges are
very different, creating unique dynamics in the implementation of this principle.

The long history of the Dutch legal system shows the evolution of a highly structured European
continental law, with an emphasis on written law and professional administration. The presence of
the Judicial Council (Raad voor de Rechtspraak) and the influence of international standards such
as the European Convention on Human Rights (ECHR) have strengthened the independence of the
judiciary in the Netherlands.® In contrast, the Indonesian legal system developed from a
combination of customary law traditions, Islamic law, and the Dutch colonial legacy, resulting in a
mixed legal system with unique challenges in maintaining judicial consistency and independence.*

Previous research on judicial independence in both countries has provided valuable insights.
For example, a study by Nicola in 2016 highlighted the importance of a professional administrative
structure in supporting judicial independence in countries with continental legal systems such as
the Netherlands.® On the other hand, Chandranegara in 2019 showed that the Indonesian legal
system faces major challenges in the form of political intervention and corruption, which often
hinder the implementation of judicial independence.® In addition, Tamanaha analyzed the influence
of colonial heritage in shaping the legal system in Indonesia, showing that legal pluralism can be
both a source of strength and an obstacle.” Meanwhile, Isra et al stated that the interaction between
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customary law, religious law, and state law in Indonesia creates complex dynamics that require
comprehensive legal reform to strengthen the independence of judicial institutions.®

Although much research has been done, there are several gaps that have not been fully
answered. Most studies tend to focus on the theoretical aspects of judicial independence or practical
challenges in each country, but not many have in-depth compared the administrative approach,
institutional structure, and the influence of international standards on the implementation of judicial
independence in the Netherlands and Indonesia. Existing studies also often ignore the impact of
local social, political, and cultural contexts on the implementation of this principle, which are
actually very relevant in understanding the differences and similarities between the two countries.

This study aims to fill this gap by offering a more in-depth comparative analysis of the
constitutional framework, organizational structure of the judiciary, and the implementation of the
principle of judicial independence in the Netherlands and Indonesia. The novelty of this study lies
in its holistic approach, not only relying on formal legal analysis but also considering social,
political, and cultural factors that influence the implementation of the principle of judicial
independence. In addition, this study also explores how international standards such as the ECHR
in the Netherlands and other international legal instruments that have been ratified by Indonesia
influence the formation and implementation of domestic law.

The main objective of this study is to provide a more comprehensive insight into how the
principle of judicial independence is implemented in two countries with different legal
backgrounds. This study aims to compare the legal and constitutional frameworks that support
judicial independence in the Netherlands and Indonesia; analyze the influence of institutional and
administrative structures on the implementation of this principle in both countries; and identify
lessons that Indonesia can learn from the Dutch experience in adopting international standards and
strengthening the independence of judicial institutions. Thus, this study not only contributes to the
academic literature on comparative law but also provides practical recommendations for policy
makers in Indonesia to strengthen its judicial system.

2. Constitutional Framework for Judicial Independence

Legal and constitutional guarantees in the Netherlands have a long history that reflects the
country's commitment to the principle of judicial independence. Although the Dutch Constitution
does not explicitly mention judicial independence, various laws and legal policies provide strong
guarantees to maintain the independence of the judiciary. The legal system in the Netherlands is
regulated by the Wet op de Rechterlijke Organisatie (Organization of the Judiciary Act), which is
the basis for the organization of the judicial structure in the country.® Through this law, the
independence of judges is maintained through strict appointment mechanisms, terms of office and
oversight procedures.

The Judicial Council (Raad voor de Rechtspraak) plays a key role in ensuring the independence
of judges in the Netherlands. This council manages the administration of the judiciary, including
budget and human resources, and ensures that judges are not subject to influence from the executive
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or legislative branches.!® Judges in the Netherlands are appointed by the King on the
recommendation of the Judicial Council, with the provision that the appointment is permanent until
retirement, unless the judge is proven to have committed a serious violation of the law.!!

In addition, supervision of judges is carried out by an internal oversight body that functions to
examine allegations of ethical and professional violations. On the other hand, the Supreme Court
of the Netherlands (Hoge Raad) has full autonomy in carrying out its judicial functions, including
supervising decisions from lower courts.'? The presence of the Supreme Court as the highest court
ensures that national legal standards are applied consistently.

International standards also play a significant role in shaping the constitutional framework for
judicial independence in the Netherlands. The European Convention on Human Rights (ECHR),
ratified by the Netherlands, is an important reference in establishing the principles of judicial
independence. The European Court of Human Rights (ECtHR) has issued various decisions that
have influenced legal reform in the Netherlands, ensuring that national law remains in line with
international standards.

Meanwhile, in Indonesia, the constitutional framework for judicial independence is stated in
the 1945 Constitution which explicitly states that the judicial power is independent and free from
interference by other parties. Article 24 of the 1945 Constitution stipulates that judicial power is
exercised by the Supreme Court and the judicial bodies below it, as well as the Constitutional
Court. This provision is strengthened by Law No. 48 of 2009 concerning Judicial Power, which
establishes the principle of judicial independence as the basic foundation in carrying out judicial
functions. The Supreme Court of the Republic of Indonesia is the highest institution in the general
judicial system, which has the authority to decide on cassation cases and supervise lower courts.
The Constitutional Court has the authority to test laws against the 1945 Constitution and to decide
on disputes over authority between state institutions. With these two institutions, the judicial system
in Indonesia has a relatively strong structure to maintain the principle of independence.

To ensure the integrity of judges, Indonesia also has a Judicial Commission which is tasked
with supervising the behavior of judges and recommending the appointment and dismissal of
supreme court justices. The Judicial Commission is regulated in the 1945 Constitution and
strengthened by related laws. Despite having broad authority, the Judicial Commission often faces
challenges in carrying out its duties due to various political pressures and budget constraints.

3. The Impact of Legal Tradition on Judicial Independence and Lawmaking

Legal systems around the world develop according to the history, culture, and legal traditions
that apply in each country. In this context, the Netherlands and Indonesia offer an interesting
comparative study because they have legal systems that developed from different traditional roots.
The Netherlands adheres to the European continental legal system (civil law), while Indonesia has
a mixed legal system that includes civil law, customary law, and Islamic law. These differences
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affect the formation of laws, the implementation of justice, and the degree of independence of legal
institutions in both countries.

The Netherlands is a country that adheres to the European continental legal system based on
written law (civil law). In this system, laws made by the legislature are the main source of law,
while judges' decisions do not have the binding precedent force as in the common law system.!3
The main characteristic of the legal system in the Netherlands is a clear and detailed codification
of the law. All legal regulations are set out in statutes, and judges are obliged to interpret and apply
these laws consistently. The Dutch Supreme Court (Hoge Raad) plays an important role in ensuring
that the law is applied uniformly throughout the country.

The legislative process in the Netherlands is very systematically organized. The Dutch
Parliament (Staten-Generaal) has the main power to make laws, while the government implements
the laws.'* This system of checks and balances helps maintain legal stability and protects the
independence of the judiciary. In addition, the influence of European law is also significant. As a
member of the European Union, the Netherlands must comply with the laws issued by the European
Union. The European Court of Human Rights (ECtHR) also has jurisdiction over the Netherlands
in cases of violations of human rights set out in the European Convention on Human Rights
(ECHR). As such, international standards influence the formation of national legislation and
strengthen judicial independence in the Netherlands.

On the other hand, Indonesia has a unique legal system because it combines three main legal
traditions: civil law inherited from the Dutch colonial period, customary law that developed
according to local traditions, and Islamic law that influences family law and certain private laws.®
Civil law in Indonesia mainly applies to criminal law, private law, and commercial law. The
Criminal Code (Kitab Undang-Undang Hukum Pidana or KUHP) and the Civil Code (Kitab
Undang-Undang Hukum Perdata or KUHPerdata) are legacies of the Dutch colonial era that are
still used today with various modifications.

Customary law in Indonesia is very diverse, reflecting the pluralism of cultures and traditions
in various regions. Some customary laws are recognized and applied in civil cases such as land
disputes, inheritance, and family law. However, their application is often challenging due to the
lack of codification and differences in practice in each region. Meanwhile Islamic law has an
important position in the Indonesian legal system, especially in family matters such as marriage,
divorce, and inheritance which are regulated by the Compilation of Islamic Law (Kompilasi Hukum
Islam or KHI). Religious courts have special jurisdiction to handle these cases. Furthermore,
Indonesia's legal system is also influenced by international legal principles, especially after
ratifying various human rights instruments such as the ICCPR and the United Nations Convention
Against Corruption (UNCAC).

These differences in legal traditions have significant implications for judicial independence and
the law-making process in the Netherlands and Indonesia. In the Netherlands, the civil law-based
legal system ensures that the judiciary has a clear legal basis and detailed codification. Judges act
as interpreters of the law and do not have the authority to make law through precedent. This creates
a stable and consistent system in the application of the law. On the other hand, the influence of the
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European Union strengthens legal accountability through international standards that must be
followed.

In contrast, in Indonesia, the diversity of legal traditions creates its own challenges in
maintaining legal consistency. Legal pluralism leads to differences in interpretation and application
of the law in different regions.'® In some cases, conflicts between customary law and national law
create legal uncertainty that can undermine judicial independence. Furthermore, lawmaking in
Indonesia is also often influenced by political dynamics.!” Political intervention in the legislative
process can affect judicial independence and create obstacles to more effective legal reform. In
addition, the large number of regional regulations that conflict with national law indicate the need
for better legal harmonization. However, efforts to strengthen the legal system in Indonesia
continue to be carried out through legal reform, strengthening judicial institutions, and
implementing international legal principles. By learning from the Dutch experience in maintaining
the independence of judicial institutions and implementing international standards, Indonesia has
the potential to improve the integrity of its legal system.

4. Model of Judicial Organization

The organizational structure of the judiciary plays an important role in maintaining the
independence of the judiciary in various countries. The Netherlands and Indonesia offer two
different models of judicial organization according to their respective historical backgrounds and
legal traditions. This comparison includes the system of judicial appointment, judicial
administration, and the level of institutional autonomy granted to the courts.

The organizational structure of the judiciary in the Netherlands is characterized by the existence
of the Council of the Judiciary (Raad voor de Rechtspraak), which has broad administrative and
supervisory powers over the courts. This council is responsible for managing the budget,
appointing judges, and ensuring that the quality of the judiciary is maintained.'® The existence of
the Council of the Judiciary allows for a high degree of institutional autonomy, so that the courts
are not dependent on executive power. With this structure, the Netherlands is able to maintain a
balance between administrative oversight and judicial independence.

Judges in the Netherlands are appointed through a strict selection process carried out by the
Council of the Judiciary and then inaugurated by the King. This appointment is permanent until
retirement age, unless the judge is proven to have committed a serious offense. This system
guarantees stability and protection for judges from political interference. In administrative
management, courts in the Netherlands have full authority to regulate administrative tasks, case
distribution, and schedule hearings to maintain efficiency. In addition, the Dutch Supreme Court
(Hoge Raad) plays an important role in ensuring the consistency of the application of national law.
As the highest court, the Supreme Court supervises the decisions of lower courts and ensures that
each decision is in line with applicable law. This oversight system is strengthened by international
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standards implemented through the European Convention on Human Rights (ECHR), which was
adopted by the Netherlands. Decisions of the European Court of Human Rights (ECtHR) are often
used as a guideline in reforming the national legal system to keep it in line with global standards.®

In contrast, the organizational structure of the judiciary in Indonesia includes the Supreme
Court, the Constitutional Court, and the Judicial Commission, which together ensure the fair
implementation of the law. The Supreme Court is the highest court responsible for supervising the
lower courts, including deciding cassation cases and supervising the implementation of law
throughout Indonesia. The Constitutional Court has the authority to test laws against the 1945
Constitution and to decide on disputes over authority between state institutions. The existence of
the Constitutional Court provides an additional dimension in ensuring the supremacy of law and
the protection of citizens' constitutional rights. As a complement, the Judicial Commission plays
an important role in supervising the ethics and behavior of judges and providing recommendations
regarding the appointment and dismissal of supreme court justices.?

The process of appointing judges in Indonesia is strictly regulated to ensure transparency and
accountability. Supreme Court judges are proposed by the Judicial Commission and selected by
the People's Representative Council (Dewan Perwakilan Rakyat or DPR) before being officially
appointed by the President. This model reflects a system of checks and balances between the
various branches of government. However, despite having a strong structure on paper, the
implementation of judicial functions in Indonesia often faces significant challenges. Political
pressure, executive intervention, and corruption are major obstacles to maintaining the
independence of the judiciary.?! In addition, limited human resources and adequate court facilities
also slow down the process of resolving cases.

In the administrative context, the Supreme Court of Indonesia has a dual role as the highest
court and administrator of the judiciary. This creates a significant administrative burden. To address
this problem, a number of reforms have been carried out, such as the establishment of special courts
and electronic courts to speed up the legal process. Furthermore, the Judicial Commission in
Indonesia also faces challenges in carrying out its functions. In addition to budget constraints, the
lack of executive authority reduces the effectiveness of this institution in prosecuting ethical
violations by judges. The recommendations of the Judicial Commission are often ignored by other
government institutions, reflecting the need for better harmonization in the judicial system.

5. Application of the Principle of Material Truth

The principle of material truth is one of the important foundations in the criminal justice system,
which emphasizes the search for substantial truth in every legal process. This principle demands
that court decisions reflect the factual reality of a case, not merely based on legal formalities. Both
the Netherlands and Indonesia adopt this principle in their justice systems, although with different
approaches and implementations.
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5.1 Application of the Principle of Material Truth in the Criminal Justice System in the
Netherlands

The Dutch criminal justice system is rooted in the European continental legal tradition, which
places great emphasis on the application of the principle of material truth at every stage of the legal
process. Judges in the Netherlands play an active role in seeking the truth in criminal cases. They
do not only serve as passive arbiters, but also as directors of the investigation and evidence
collection process. In practice, Dutch judges have broad powers to examine the evidence presented
by the public prosecutor or the defense. They can also order additional investigations if they feel
that the evidence is insufficient to make a fair decision. In this context, judges are not bound by
formal evidence alone, but can consider all relevant aspects to find the material truth.??

One of the important mechanisms in the Dutch legal system is the use of open and contradictory
hearings. This allows all parties involved to present evidence and present their arguments before
the judge. The principle of audi et alteram partem (hear both sides) is strictly applied to ensure that
all evidence and testimony are considered fairly.?® Court decisions in the Netherlands must also be
based on conviction obtained through strong evidence. If there is a reasonable doubt about the guilt
of the accused, the judge is obliged to rule in the interests of the accused in accordance with the
principle in dubio pro reo.?* Thus, the Dutch criminal law system prioritizes the search for material
truth as a means to achieve substantive justice. On the other hand, Dutch criminal law is also
influenced by international standards, such as the European Convention on Human Rights (ECHR).
Dutch courts often refer to decisions of the European Court of Human Rights in interpreting the
principle of material truth, thus ensuring that its application remains in line with global norms.

5.2 Implementation of the Principle of Material Truth under Indonesian Criminal Procedure
Law

In Indonesia, the application of the principle of material truth is regulated in the Criminal
Procedure Code (KUHAP). Article 183 of the KUHAP stipulates that a judge cannot sentence a
defendant unless there are at least two valid pieces of evidence and the judge is convinced that the
crime actually occurred. In this context, the principle of material truth guides judges not to only
focus on formal evidence presented during the trial, but also to consider all facts that emerge in the
legal process. Judges have an obligation to dig as deep as possible for the truth to ensure that their
decisions reflect the actual reality.?®

However, the implementation of this principle in Indonesia faces a number of challenges. One
of the main obstacles is the legal culture that is still often tied to a legal-formal approach, where
judges tend to only consider evidence that is formally presented in court. Limited investigative
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capacity and high workloads also limit the ability of judges to conduct in-depth investigations. In
addition, corruption and political intervention often hinder the application of the principle of
material truth in Indonesia.?® Several cases show that court decisions can be influenced by pressure
from certain parties, thereby reducing the independence of judges in seeking the truth.

To strengthen the implementation of this principle, Indonesia has undertaken a number of legal
reforms, including the establishment of institutions such as the Judicial Commission and the
Corruption Eradication Commission (Komisi Pemberantasan Korupsi or KPK). Both institutions
play a role in overseeing the performance of judges and eradicating corrupt practices that disrupt
the judicial process. Besides, the role of the Constitutional Court is also significant in maintaining
the implementation of the principle of material truth in Indonesia. Through its authority to test laws
against the 1945 Constitution, the Constitutional Court can annul legal provisions that are deemed
to violate the principles of justice and human rights.?’

6. The Influence of International Standards

International standards play an important role in shaping the rule of law in various countries,
especially in terms of judicial independence and the protection of human rights. Both the
Netherlands and Indonesia are influenced by various international legal instruments, although with
different levels of implementation. A comparison between the two countries in adopting
international standards can provide insight into how global norms can strengthen national legal
systems.

6.1. The Role of the European Convention on Human Rights (ECHR) in Shaping the Rule of
Law in the Netherlands

The Netherlands is an active member of the Council of Europe and has ratified the European
Convention on Human Rights (ECHR). The ECHR is one of the most important international legal
instruments that influences the Dutch legal system, especially in ensuring the independence of the
judiciary and protection against human rights violations. Article 6 of the ECHR regulates the right
to a fair trial, which includes the right to an independent, impartial and legally constituted tribunal.
Courts in the Netherlands are legally bound to comply with this provision, and decisions of the
European Court of Human Rights (ECtHR) have binding legal force for the Dutch legal system.

For example, ECtHR decisions in several cases involving the Netherlands have led to changes
in national law. One notable case was Van de Hurk v. Netherlands, in which the ECtHR ruled that
the administrative courts in the Netherlands did not meet the independence standard due to the
potential for government intervention.? This decision prompted reforms in the administrative court
system in the Netherlands to ensure a clearer separation of executive and judicial powers. In
addition, the ECHR's influence is evident in the regulation of the appointment and dismissal of
judges in the Netherlands. Judges cannot be dismissed without a clear and transparent legal process,
in accordance with the standards set by the ECHR. This creates strong legal protection against
potential abuse of power by the government. The ECtHR’s role as a watchdog over the
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implementation of the ECHR also motivates the Dutch government to continually update domestic
law to comply with international standards. These standards ensure that the courts in the
Netherlands remain independent, transparent and impartial.

6.2. Potential for Implementing International Standards in Indonesia to Strengthen Judicial
Independence

Indonesia has great potential to strengthen judicial independence through the application of
relevant international standards. Although Indonesia is not a member of the Council of Europe and
is not subject to the ECHR, it has ratified various international legal instruments relating to human
rights, such as the International Covenant on Civil and Political Rights (ICCPR) and the United
Nations Convention against Corruption (UNCAC). Article 14 of the ICCPR, which regulates the
right to a fair trial and an independent judiciary, has important relevance for Indonesia. By ratifying
the ICCPR, Indonesia is legally bound to ensure that the courts must be free from executive and
legislative interference. Although in practice, the implementation of this principle still faces many
challenges, the existence of the ICCPR can provide a strong legal basis for judicial reform.

In addition, the UN Human Rights Committee, which monitors the implementation of the
ICCPR, can provide morally binding recommendations to the Indonesian government.?® Some
important recommendations that have been issued include the need to strengthen the protection of
judges from political interference and ensure a more transparent process for the appointment of
judges. Indonesia can also learn from the Dutch legal system in adopting international standards to
improve domestic legal arrangements. The establishment of the Judicial Commission in Indonesia
reflects an effort to apply international standards in overseeing the ethics and behavior of judges.
In the regional context, Indonesia can also use its membership in ASEAN to push for the
establishment of a stronger human rights protection mechanism. The potential for developing this
regional framework can support Indonesia’s efforts to strengthen its judicial system.

7. Conclusion

This study confirms that the principle of judicial independence is an essential element in
ensuring the rule of law and democracy in various countries, including Indonesia and the
Netherlands. Although both countries share a commitment to this principle, their approaches reflect
fundamental differences in legal traditions, institutional structures, and socio-political influences.
The Dutch legal system, rooted in the continental civil law tradition, is supported by a strong
administrative structure, a rigorous judicial selection mechanism, and the influence of international
standards such as the ECHR. Meanwhile, Indonesia faces more complex challenges due to the
influence of legal pluralism, involving customary law, Islamic law, and colonial heritage, as well
as obstacles to judicial oversight due to corruption and political intervention.

In the Netherlands, the existence of the Judicial Council (Raad voor de Rechtspraak) provides
significant institutional autonomy to the judiciary, ensuring that the judicial function is free from
executive and legislative pressure. In contrast, although Indonesia has established a Judicial
Commission to oversee the conduct of judges, this institution often faces limitations, both in terms
of authority and resources. In the context of international legal harmonization, the Netherlands has
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succeeded in integrating international standards into its national system, strengthening
accountability and legal consistency. Indonesia, despite having ratified several international
instruments such as the ICCPR and UNCAC, still needs to improve the implementation of these
principles to address structural and institutional weaknesses in its judicial system.

Through this comparative analysis, Indonesia can learn from the Netherlands’ experience in
adopting international standards and building a solid administrative structure. The importance of
ongoing legal reform, enforcement of judicial ethics, and application of global standards are the
main recommendations of this study. Thus, this article not only provides academic contributions in
the field of comparative law but also offers practical insights for policymakers to create a more
independent, fair, and effective judicial system in Indonesia. Such reforms are expected to
encourage the creation of more equitable substantive justice and strengthen public trust in judicial
institutions.
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